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Preliminary Statement 


This is an appeal from an order of the United States 


District Court for the Eastern District of New York 
‘Costantino J.) entered on October 8, 1976, which dis- 
missed appellant’s petition for a writ of habeas corpus. 

Appellant’s petition was occasioned by a decision of 
the Board of Immigration Appeals which held that appel- 
lant was an alien who sought to enter and remain in the 
United States without a valid entry document and which 
ordered him excluded and deported. 


3y his petition, appellant sought to challenge the 
decision of the Board of Immigration Appeals and to have 


9 
ten 


the District Court commence a-trial de 


issues previously determine 
Naturalization Service and ath 


The District Court denied 


} Fa ‘ ‘ i sTetond 
a hearing de novo and dismissed 


Statement of the Case 


Vassilios Lulos, a 24 year old 
a citizen and national of Greece, 
States as a crewman aboard 
Thannasis” in January 197 
illegally in this country 


wad 
Wich 


(a) (2 

LEC. 

remained in 
permitted. (App. A- 


However, rather than be deported, and suffer the 
penalties concommittant therewith, sought and was 
granted permission to voluntarily depart on or before 
October 18, 1975. ‘This date was ultimately extended at 
Lulos’ request until May 30, 1976. (App. ¢ . On that 
date, with the intention of securing a visa into the United 
States on the basis of a labor certification which he had 


at 


CGS, 


Lulos boarded a plane for Costa Riea. (App. A-7). 


Lulos remained in Costa Rica for two and one half 


months but was unsuccessful! in his efforts to obtain a visa 


1 References in parenthesis refer to Appellee’s Appendix. 


from the 

13, 

had illeg: ally remainec 
to the United St 


Lulos it 
New York on August 
542 from Costa Rica. 
not possess any valid documents which 
to be admitted 
Accordingly, he 
American Airh 
that he could 
that since he 
where, 
origin, Greece, 
a national and siscapi 
refused to board a p! 
documentation to go on 


Finally, on August 19, 1976, the day following 
arrival, Lulos big sages before the immigration in: 
at the airport. He was immediately detained as 
seeking to enter the country without valid 


ments. (App. A-5). 


Following a hearing on his admissibility held on 
August 24, 1976, Lulos was ordered exe d and denorted 


by an immigration judge pursuant to Sect 
of the Immigration and Nat 
£ 1182191) (20) on the ground that he was an immigrant 


+ 


sail at tho time ff attapantad a ett aban ‘ me 
who, aft the time or altemptea LISS ( not possess 


I 
a valid entry document. (App. 


An appeal to ths rd of lmmicrat 
inafter the “Boat rd" | 
(through counsel) argued that he shoul 


et : 
followed cit Wwhie 


portunity to depart voluntaril; 
to exclusion and deportation because | 
his will. In support of his 
rel Bradley Vv. 
ited Ntates t 
7); and 
Sommerkanip v. Zimmerman, 178 


1949). 


The Board however 
ment and in a decision issued on September 4, 
cided that since Lulos had failed to rebut the presumption 
ueder Section 214(b: of the Immigration and Natural- 
ization Act, 8 U.S.C. § 1184/b) that he was an immigrant 
and since he had not presented any entry documents a 
the time that he attempted to enter the 


excludable under Seetion : 


i 
bhava 


ad (20) (App. A-24 


Moreover, the Board fou 
Lulos for the proposition that an individual who is velun- 
tarily brought into the United Stat is not considered 
to be an immigrant are only applicable situations in 
which the individual is brought this country against 
his will by agents of the United States or with the con- 
sent of . United States. Noting that Lulos had 
neither been brought here by agents of the Tnited States 
nor with the consent * the United States, th Board 
found these cases to be inapplicable. a accordingly 
affirmed the decision of the immigration judge excluding 
Lulos from the United States. (App. A-27). 

Thereafter, on September 20, 1976, Lulos petitioned 
the District Court for the Eastern District of New York 
for a writ of habeas corpus seeking a review of the deci- 
sion of the Board and demanding that the District Court 
commence a trial de novo on the issue of his excludability. 
The question raised on this appeal a: iether the 


Distriet Court, 


record, 


1976, dismissi 
pet rder from which 


appeals. 


Appell lee contends th: 
in re ~~ to make an inde 


“4 : Inara * + } . a) 4 + 
found |} dN the Board or to try the factual Issues 
that the decision QO} 


| 


1] > 
Appellee also contends 
supported by substantial evidence 01 


+} . } 
the record 


1 
1} 


accord with the law. Finally appellee conte id 
court may not review the de termination 


on the condition tha 


re 4 <r 
be paroled omy 
ance bond anc at even assuming revi 


was proper, the appellee did not abuse his ¢ 


ARGUMENT 
POINT | 


The District Court was correct in refusing to con- 
duct a hearing de novo on the merits of this case. 


Appellant 
0 his request for 


\ 


whethe e should be ¢ 


It is a well settle 


for the exclusion 


istrative.’ 
Zakonaite Vv. 

Accordinely, judici eview of such a proceedi 
confined to the 
court 
unless, upon the record, 
were manifestly unfair or 
support the < inistrative 
United 
623 
Neelly, 
Nee ly, 


land, 27 


The coroll: 


court reviewing an order 


= 
os 


to <¢ 
Agrains 


Rosentfte 


comm 


POINT Il 


The decision cf the Board of Immigration Ap- 
peals that Appellant was properly excludable as 
an immigrant not in possession of vali.’ entry docu- 
ments is in accord with the law and is supported by 
substantial evidence on the Administrative record. 


board mmigration Ab- 


peals, 


recora 


11 


A. The decision of the Board is supported by sub- 
stantial evidence on the Administrative record 


1} 1} 
Liegalls 


de 


evidence 


Board ~ 


B. The decision of the Board is in accord with the 


15 


United States ex vel Lindenau v. Watkins, 73 F. Supp. 
216 (S.D.N.Y., 1947). In this appeal, appel'ant does not 
allege any such consent or participation. Nor is there 
evidence to support such a finding. The administrative 
record is however replete with evidence that appellant was 
afforded an opportunity to depart this country for Greece. 
Indeed he was instructed by officials of Pan American 
airlines that he was obligated to do so. Yet appellant 
chose not to avail himself of the opportunity and, on the 
day following his arrival in New York, since he had 
no entry documents, the immigration authorities had no 
choice but to detain him. 


Nevertheless, appellant continues on this appeal to 
place his reliance on the above cited cases to support his 
contention that he is not an immigrant within the meaning 
of Section 101(a)(15) of the Act, 8 U.S.C. § 1101 (4).(15) 


Section 21214) (20) of the Act, 8 U.S.C. $ 
Appellant now cites Delgadillo v. Carmichael, 332 
3888 (1947) and DiPasquale v. Karnuth, 158 F.2d 
(2d Cir. 1947) in support of his contentions. 


However, as it was with the cases previously dis- 
cussed, these cases are inapplicable: 


In Delgadillo, the question presented was whether an 
alien, who through wholly fortuitous circumstances com- 
pletely beyond his control is forced onto American soil, 
has made an “entry” into the United States within the 
neaning of Section 101(a)(13) of the Act, 8 U.S.C. 
$1101(a)(13). The Supreme Court, answering the 
question in the negative, noted that: 


the alien had no part in selecting the foreign port 
[the United States] as his destination. His itin- 
erary was foreed upon him by wholly fortut:ous 
circumstances. 332 U.S. at 390. 


In DiPa: quale V. 
sented. There it was held that where an alien trai 
between Buffalo and etroit boarded a train which, 
beknown to him, passed through Canada, no “re-entry’ 
into the United States occurred so as to subject tl 


to deportation. 


issues herein pre- 
sented is unclear. The 
whether the alien made 
Here, the question of appellant 
In fact, appellant and the Immigratio 
lated that he did not enter the Uni 
Moreover, the f 
Pasquale, rested « 


absolutely ‘ontrol over ir fates and that 


lis country were fortul . By comparison, 
not arrive in this country fortuitously but 
own 


conduct which effected | 

The evidence of record is clear and convineing that appel- 

lant was deported from Costa Rica to this country as 

sult of his illegal conduct in Costa Rica (App. A-12, A-8) 

and only for the purpose of allowing appellant to con- 

tinue on to Greece. Moreover, it was appellant’s own 
ict in refusing to continue on to Greece but instead 
plying for entry into this country which caused 
ant to be detained.‘ 


uppell: : ‘counsel in is brief before this ¢o 
appellant appeared at the 1 igration inspection 

request of Pan American off ials and not at the 

the United States. Once he ited himself for 
authorities had no choice but to detain him. There is no 


tion that appellant was in any way forced to present himself 
h } 


inspection. 


7 


Therefore, since it was appellant's consistent and 
continual violation and evasion of the laws of this 
country and of Costa Rica for a period of more 
six years which form the web in which appellant now 
finds himself entangled, appellant cannot now be heard 
to complain that his arrival in this country was for- 
tuitous. 


Accordingly, the decision of the Board to exclude 


ypellant was in aceord with the law and was supported 


a] 
by substantial evidence on the administrative record. 


POINT Ill 


The decision of the District Director to grant Ap- 
pellant parole on the condition that he post a $5,000 
appearance bond may not be upset by this Court. 


Appellant urges that this Court should review the 
decision of the Attorney General * to parole him into this 
country on the cend 


ition inter alia that he post a $5,000 
bond and to find ti 


at decision to be an abuse of the 


1 
Attorney General’s discretion. This argument is merit- 


less. 


In the first instance, the decision of the Attorney 
General to grant or deny parole to an alien who is denied 
entry into the United States is not subject to review by 
this Court. It has been well established that since the 
authority to grant or deny parole derives from the power 
of the executive branch of government to regulate the 
nation’s foreign affairs, the decision of that branch in 


The Attorney General has delegated his i 
this parole statute to the “district director [of the Immigrat 
and Naturalization Service] in charge of a port of entry.” 


8 C.FLR. § 212.5(8). 


irre: 


Ferave 
viewable by 
. 

f Cahill, 
rel 

United 

fe) 04 


oe, OOS 


Chin Mince 


iS.D.NLY. 19528). 


determina- 


U Appel- 

paroled on 
bond. 

should be noted that an ali ho has not been 

agrees he 

rights under 

Nishimure 

Sha wah ire SSu 

LS: 206 (1953). 

lant cannot | to complain that 

his release ler the terms imposed herein is an uncon- 


tutional denial of his Fift xy Eighth Amendment 


that each of the- cases 
for the proposition that he should be 


ased from custody unless it can be shown that h 


eases are concer! 


an alien who has 


United States and who as a result 


+} (omotttaitinn nas Deen 


protection of the 

trated, he is subject exclusively 

executive branch of government and 

termined that he should not be paroled except upon the 


hat it has set forth. 


Assuming arguendo that this court was empowered to 
review the determination of the Attorney General 
appellant’s parole shoul be conditioned on th 
a bond, the facts h warrant 
decision. Section : 5) of the Act 


(d) (5) provides: 


he Attorney General may in his discretion 
parole into the United States temporarily under 
such eonditions as he may escribe for emergent 


asons or for reasons deemed strictly in the public 
lien applying for admission to the 


interest any a 


} 


"Hi : ant “ a= ae > <<. 
United States, but such parole of sucn auen shall 
not gard s an admission of 


i 


when the purposes of such parole 
opinion of 
the alien forthwith return or be returned to the 


custody from which he was paroled and thereafter 


the Attorney General, have been served 


his case shall continue to be dealt with in the same 
manner as that of any other applicant for admis- 
sion to the United States. 


idW 


360 


. + 1 “<€ sia? 
e, it is clear that only 


} ] + a ix 
sons deemed strictl 


emergent 
nie 1] 
. would 
into the 


such cir- 


has evaded 

remaining for 

isitor’s visa had expired 
‘termined to be de- 


this 
Lillis 


1 : 
to depa 
| 


s native coun 


country. 


in granti 


lat he post a bond. 


the Attorney should be upheld. 


21 
CONCLUSION 


For the reasons hereinbefore set forth and upon 
the record below, the order of the United States 
District Court for the Eastern District of New York 
dismissing the petition in this action should be af- 
firmed. 


Dated: Brooklyn, New York 


November 29, 1976 


Respectfully submitted, 


ip G. TRAGER, 
ited States Attorney, 


tc York. 


BERNARD J. FRIED, 
LEONARD A. SCLAFANI, 
Assistant United States : 
Of Counsel. 
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